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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : Sri D. Ullah, 
   Addl. Sessions Judge, 
   Sonitpur, Tezpur.  
 
 

CRIMINAL APPEAL NO. 27 (S-4) OF 2017 
               (Arising out of G.R. Case No.610/2013) 

                 
 

 
     Sri Jayanta Das 

        S/o Sri Humai Das 
     Vill : Ramnathpur 
     Under Missamari P.S.  
     Dist- Sonitpur, Assam.   ……………. Appellant 
 
 

-VERSUS- 
 

1. Sri Leela Das 
     S/o Lt. Dinakanta Das 
     Vill : Ramnathpur 
     Under Missamari P.S.  
     Dist- Sonitpur, Assam. 

 
 

2. State of Assam  
  
                                         …………….  Opp. Party 

 
 
 

A P P E A R A N C E 
 

For the Petitioner : Sri R. Bharali,  Advocate 

  

For the Opp. party : Smti R. Chakravarti, Advocate.  

 

  Date of Argument : 03-03-2018.  

 

 Date of Judgement :  16-03-2018. 
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J U D G E M E N T 

 

1.                  This Criminal Appeal is filed by the appellant/accused 

Sri Jayanta Das under section 374(3)(a) of  Cr.P.C.  against the  

judgment and order dated 25-09-2017 passed in G.R. Case 

No.610/2013  U/s.279/337 of IPC passed by Ld. Addl. Chief 

Judicial Magistrate, Sonitpur, Tezpur convicting and sentencing 

the appellant to under-go 3 (three) months R.I. U/s.279 of IPC 

and to pay a fine of Rs.1,000.00 (Rupees one thousand) only i/d 

15 days of R.I. and also to under-go  3 (three) months R.I. 

U/s.337 of IPC and to pay a fine of Rs.500.00 (Rupees five 

hundred) only i/d 15 days of R.I.       

 

2.                Being highly aggrieved with the said judgment and 

order dated 25-09-2017 passed in G.R. Case No.610/2013  

U/s.279/337 of IPC passed by Ld. Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur, the appellant begs to prefer these 

appeal on the following amongst other grounds :      

GROUNDS: 

i) The Ld. Trial Court erred both in law as well as 

in facts by convicting the appellant/accused. 

ii) The charge is defective.  

iii) The statement recorded U/s.313 of Cr.P.C. are 

not in accordance with law.  

iv) Ld. Addl. Chief Judicial Magistrate, Sonitpur, 

Tezpur has failed to properly appreciate the evidence 

on record and came to an erroneous findings in the 

case causing great illegalities and grave injustice to the 

appellant/accused.  

v) The injured Bishnu Das was treated at Skylark 

Hospital by Dr. Dhrubajyoti Deka who already expired. 

Hence prosecution failed to prove the injury of victim 

Bishnu Das.  
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vi) The version of all the PWs are not reliable at all 

and Ld. Addl.C.J.M., Sonitpur caused great illegalities 

and improprieties by convicting the appellant/accused 

on the basis of those non-reliable PWs.    

     Fact of the case            

                     

3.                The case of the respondent is that on 14-3-2013 at 

about 2:30 p.m. Bishnu Das, the son of the informant, was 

proceeding towards Missamari in auto bearing registration 

No.AS-12/E-8722 which was driven by Jayanta Das in a high 

speed and as a result the said auto met with an accident near 

Shiva Mandir and Bishnu Das sustained grievous injuries.  

 

EVIDENCE 

 

4.                   PW1  Sri Leela Das in his evidence stated that the 

occurrence took place on the Government road near Shiva 

Mandir at Dhekipelua. His son Bishnu Das was coming as a 

passenger of the auto driven by the accused. The auto capsized 

at the place of occurrence and his son sustained injury on his 

hand. He got his son treated and later on filed the FIR. He has 

proved the FIR as Ext.1. 

5.        In is cross examination he has stated that he has 

not seen the occurrence. His son told him that Jayanta Das, the 

accused drove the auto at that time. 

6.        PW2 Sri Kartik Muchahary in his evidence stated that 

his signature was taken in the police station. He has proved the 

seizure list as Ext.2 wherein Ext.2(1) is his signature.  

7.       In his cross examination he has stated that the paper 

was blank.  

8.       PW3 Sri Uttam Subba in his evidence stated that the 

occurrence took place about two years back at about 2:30 p.m. 

on the Government road. At the time of occurrence he was 
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returning from market and saw that an auto van was lying topple 

on the roadside.  

9.        In his cross examination he has stated that he did not 

see the occurrence and he does not know as to who drove the 

vehicle.  

10.     PW4 Sri Kundan Singh in his evidence stated that while 

he was returning home from market he saw a gathering of 

people. He went to the place of occurrence and saw that a 

woman and her child were crying near the road. The child 

sustained injury. Later on police came and took them to hospital. 

Police seized the auto at the place of occurrence vide seizure list 

wherein he put his signature. He has proved the seizure list as 

Ext.2 wherein Ext.2(2) is his signature.  

11.      In his cross examination he has stated that he did not 

seen as to how and for whose fault the occurrence took place.  

12.     PW5 Sri Nuwas Rai in his evidence stated that the 

occurrence took place at about 12/1 p.m. near Dhekipelua Shiv 

Mandir. At the time of occurrence he was returning home from 

market. He saw that an auto going from Dhansara towards 

Garubandha lost its control and fell on the road. The passengers 

of the auto sustained injuries. A woman and her child got 

fracture of their hands. Police seized the auto during 

investigation and he put his signature. He has proved the seizure 

list as Ext.2 wherein Ext.2(1) is his signature.  

13.     In his cross examination he has stated that he did not 

see as to who drove the auto. Police took his signature on a 

blank paper.  

14.     PW6 Smti Jamuna Deka in her evidence stated that  

the occurrence took place on 14-3-2013 at about 2:30 p.m. at 

Dhekiapelua near Shiva Mandir.  At the time of occurrence she 

was a passenger of the alleged tempo. She was going to 

Dhansara towards Garubandha. The tempo was in speed and the 

tempo lost its control in a turning and knocked a tree and 



      Crl. Appeal No.27(S-4) of 2017    

 

5 

 

thereafter the tempo capsized.  Her nephew Bishnu Das got 

fracture of his hand. Her daughter sustained injury on her head.  

She also sustained injury on her back and chest. The 

neighbouring people sent them to Garubandha Hospital 

wherefrom they were sent to Tezpur Civil Hospital. Thereafter 

they took treatment at Skylark Hospital. This witness has further 

stated that at the time of occurrence the tempo was driven by  

accused Jayanta Das.  

15.     In her cross examination she has stated that the 

vehicle was in high speed. Her brother lodged the FIR. She 

denied the defence suggestion that the tempo was not driven by 

the accused.   

16.     PW7 Bishnu Das in his evidence stated that on the 

date of occurrence he was going in an auto. Then another auto 

overtook their auto in a high speed. Thereafter their auto moved 

in a high speed and while took a turning the said tempo 

capsized.  He fell down and sustained fracture injury on his right 

hand. He was taken to Tezpur for treatment.  

17.     In his cross examination he has stated that police 

examined him first at Garubandha Hospital.  

18.     PW8 Dr. Phanidhar Sarmah in his evidence stated that 

on 14-3-13 at 3:10 p.m. he examined the following persons at 

Garubandha State Dispensary, identified and escorted by 

Constable Dulal Nath, No.393. The case was referred by 

Missamari PS case No.20/13 According to the patient the time of 

incident was 2:30 p.m. on 14-3-13. On examination found the 

followings : 

(i)  Miss Anita Deka : Abrasion over forehead at 

midline of size ½ inch x ¼ inch. The nature of 

injury was simple, caused by blunt object.  He 

has proved the medical report as Ext.3 

wherein Ext.3(1) is his signature.  
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(ii)  Mrs. Jamuna Das : (a) Tenderness on whole 

right hand. 

(b) Abrasion on dorsum of right hand.  

The nature of injuries were simple, caused by 

blunt object.  He has proved the injury report 

as Ext.4 wherein Ext.4(1) is my signature.   

 

19.     In his cross examination he has stated that on 14-3-13 

he examined Jamuna Das, female.  He has not mentioned in his 

report that it was extract copy of medico legal register or a 

certified copy of the same. He denied the defence suggestion 

that he has not examined the patient on police requisition.   

20.     PW9 Sri Jatindra Nath Saharia, the investigating 

officer, has narrated various stages of preliminary investigation 

conducted by him. He further stated that after finding  sufficient 

incriminating materials O/C Tilak Chandra Rai filed charge sheet 

against the accused Jayanta Das U/s.279/337/338 of IPC.  He 

has proved the FIR, seizure list in respect of seizure of auto, 

seizure list in respect of seizure of document of the auto,  extract 

copy of GDE, zimmanama, bail bond, medical report and charge 

sheet as Ext.1, Ext.2, Ext.5, Ext.6, Ext.7, Ext.8, Ext.9 and Ext.10 

respectively.  

21.     PW10 Sri Tilak Ch. Rai, another investigating officer 

has stated that after completion of preliminary investigation  

Jatindra Nath Saharia handed over the case diary to him. After 

completion of investigation he has submitted charge sheet 

against the accused Jayanta Das U/s.279/337/338 of IPC. He has 

proved the charge sheet as Ext.10 wherein Ext.10(1) is his 

signature.  
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         DISCUSSION, DECISION AND RERASONS FOR 

DECISION 

 

22.      Let me appreciate the evidence on record in order to 

decide as to whether the Ld. Trial Court has rightly appreciated 

the available evidence on record to derive its findings.  

23.                PW6 Smti Jamuna Deka  in her evidence has stated 

that on 14-3-13 at about 2:30 p.m. the occurrence took place at 

Dhekipelua near Shiva Mandir. She has stated that at the time 

of occurrence she was a passenger of the alleged tempo which 

was driven by the accused Jayanta Das. She has also stated that 

the tempo was in speed and it lost control in a turning and 

knocked at a tree and thereafter the tempo capsized. Her 

nephew Bishnu Das got fracture and her daughter sustained 

injury on her head. She has also sustained injury on her back,  

chest etc. The neighbouring people took them to Garubandha 

Hospital from where they were sent to Tezpur Civil Hospital and 

thereafter they took treatment at Skylark Hospital. PW8                  

Dr. Phanidhar Sarmah has stated in his evidence that he 

examined Anita Deka and Jamuna Das at Garubandha State 

Dispensary on the date of occurrence i.e. on 14-3-13. He has 

also stated that according to the patient the time of incident 

was 2:30 p.m. on 14-3-13. On examination he found abrasion  

over forehead of Anita Deka and opined that the injury was 

simple and caused by blunt object. He has proved his report as 

Ext.3. Similarly he has examined Mrs. Jamuna Das and found 

tenderness on whole right hand and abrasion on dorsum of right 

hand and opined that injuries were simple and caused by blunt 

object and he has proved the injury report as Ext.4. PW7 Bishnu 

Das has also got fracture injury in the incident who was a               

co-passenger in the auto and he has stated that their auto 

moved in a high speed and while took turning the said 

auto/tempo capsized for which he fell down and sustained 
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fracture injury on right hand. The treating doctor could not be 

examined as he died. All other witnesses i.e. PW1 Leela Das, 

PW3 Uttam Subba, PW4 Kundan Singh and PW5 Nuwas Rai  

have also supported the fact that the auto was capsized at the 

place of occurrence for which one lady and her minor daughter 

also got injured.  

24.      From the evidence of PW6 Smti Jamuna Deka, 

PW7 Bishnu Das and PW8 Dr. Phanidhar Sarmah it is proved 

that PW6 and her daughter and PW7 sustained injuries in the 

incident as a result of capsizing of the auto driven by the 

accused. Although it reveals from the evidence of PW8 and 

Ext.4 that name of patient was written as Jamuna Das instead 

of Jamuna Deka but the same cannot in any way throw away 

the evidence of the PW6 because of the fact that she has 

already stated that she was immediately taken to Garubandha 

State Dispensary and PW8 Dr. Phanidhar Sarmah has also 

stated that he has examined her at Garubandha State 

Dispensary. In view of the evidence of PW8 supporting the 

version of PW6, the contention of the ld. Defence counsel that 

PW6 was not an injured, cannot be accepted. So far as the 

injury of PW7 Bishnu Das is concerned, Ld. Trial Court has 

already considered the fact that as the doctor could not be 

examined and as such fracture injury is not proved and 

therefore the Ld. Trial Court has not convicted the accused for 

the offence U/s.338 of IPC. 

25.     Although, ld. Counsel for the accused/appellant has 

submitted that speed alone cannot be considered as a rash and 

negligent driving but in the instant case, from the evidence of 

PW6 and PW7,  it is proved that the vehicle was in speed and 

due to turning at high speed it hit on a tree and capsized. It is 

true that the speed alone always cannot be considered as a rash 

and negligent driving but the driver must ensure that by that 

speed he could control the vehicle having passengers. The 
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present case is not as such that other vehicle collided or any 

other person came on the way but due to turning at high speed 

it hit on a tree and capsized causing injuries to the PW6 and her 

daughter and PW7. Therefore, in the instant case the speed is 

certainly be considered as rash and negligent driving.  

26.     Upon consideration of the available oral and 

documentary evidence on record,  I am of the opinion that Ld. 

Trial Court has rightly decided the issue and rightly convicted 

the accused/appellant and sentenced for the offence 

U/s.279/337 of the IPC.  

 

    O  R  D  E  R      

        

27.     In result, the  appeal is  dismissed on contest.  

28.     Judgment and order dated 25-09-2017 passed in G.R. 

Case No.610/2013  U/s.279/337 of IPC passed by Ld. Addl. 

Chief Judicial Magistrate, Sonitpur, Tezpur is upheld.  

29.     The parties shall bear their own cost.  

30.     The accused/appellant is directed to appear before the 

Ld. Trial Court within a period of 1 (one) month to serve out the 

sentence.            

31.               Send back the case record of G.R. Case No.610/2013  

U/s.279/337 of IPC  to the Court of Ld. Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur along with a copy of this judgment.                                         

  

32.             Given under my hand and seal of this court on this 16th 

day of  March, 2018.  

 

 

 

        ( D. Ullah ) 
      Additional Sessions Judge, 
               Sonitpur, Tezpur.   
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